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I N T E L L E C T U A L  P R O P E R T Y
Francois Larose

A
s children are easy to infl u-

ence and not always able to 

distinguish between reality 

and fantasy, 35 years ago 

Quebec adopted, within 

the Consumer Protection Act, provisions 

prohibiting commercial advertising di-

rected at persons under 13 years of age. 

While the prohibition was initially 

draft ed with classic media in mind (TV 

and printed material), it is in fact media 

neutral and therefore also applies to ad-

vertising on new media, such as web sites 

and mobile phones, and could include 

sponsorships, logos, or use of mascots 

for commercial purposes. Th e Offi  ce de 

la protection du consommateur, wanting 

to remind businesses and consumers of 

the broad reach of the prohibition, issued 

in late 2012 a new guide to provide mer-

chants, lawyers, advertisers, and parents a 

better understanding of that prohibition.

Th e prohibition is aimed at commercial 

advertising. Social or educational adver-

tising is excluded. As well, live cultural 

events, window displays, advertising on 

packaging or in children’s periodical pub-

lications may be exempted, provided they 

meet prescribed conditions. 

To determine whether commercial 

advertising is directed at young children, 

the act provides three criteria:

1) Th e nature and intended purpose of the 

goods/service: If the goods are appealing to 

children (e.g. candies, fast food, soft  drinks, 

breakfast cereals, toys, or games) then this 

criteria might be met. If, on the other hand, 

the goods or services are far from being ap-

pealing to children (e.g. banking services or 

pantyhose), then it is probably not;

2) Th e ad: If the ad is designed to appeal to 

children (e.g. level of language commonly 

used by children, fantasy, cartoon anima-

tion, music appealing to children, or in 

the presence of children), then the second 

criteria could be met; and

3) Broadcast: If children are part of the 

audience (enough to be exposed to the 

ad, for example, broadcasted on Saturday 

morning or posted in a daycare center), 

then this third criterion would be met. 

If, on the other hand, the ad is broadcast 

late at night or on the golf channel, or 

posted in a pub or on a retirement home’s 

web site, then it is unlikely directed at 

children. As a rule of thumb, the Offi  ce 

will generally consider that children are 

part of a TV audience if over 15 per cent 

of the audience is composed of children 

under 13 years of age. 

Making the determination might not 

be as tough as locating the infamous 

Pierre Poutine, but it remains a diffi  cult 

exercise because not all criteria have the 

same importance all the time and each 

criterion is not decisive in itself.

Over the past few years, the Offi  ce set-

tled several cases, such as the following:

•  Saputo and its advertising agency P2P 

pleaded guilty for a web site directed 

at children containing advertisements 

for Saputo’s new Igor muffi  n, as well as 

preparing a promotional bag distrib-

uted in daycares containing stickers, the 

muffi  n, children’s book, etc. all related 

to Igor. Th e bag was identifi ed as being 

directed to parents, not children, but the 

act specifi cally prevents such a strategy, 

providing that even if an ad is intended 

for persons over 13 years of age it does 

not mean that it is not, in fact, directed 

at persons less than 13. 

•  General Mills pleaded guilty for promot-

ing its Lucky Charms cereal on a web 

site through games and short animated 

stories appealing to children featuring 

the Lucky Charms leprechaun and ad-

vertising the Lucky Charms cereal.

•  McDonald’s pleaded guilty for putting 

its golden arches on top of a Christ-

mas tree and advertising its chicken 

McNuggets during a popular TV show 

where a large part of the audience is 

young children. 

•  Maple Leafs Foods pleaded guilty for ad-

vertising its Top Dog product on the Tele-

toon channel at 4:30 pm. Th e ad showed 

children savoring Top Dog hot dogs.

Fines can range from $2,000 to 

$100,000 per off ense and double for sub-

sequent convictions.  

Quebec is the only jurisdiction in 

North America — and one of the few 

worldwide — prohibiting commercial 

advertising to children. Th ere are initia-

tives amongst advertisers, including the 

Advertising Standard Canada’s Broadcast 
Code for Advertising to Children and the 

Canadian Children’s Food and Beverage 
Advertising Initiative, signed by 19 lead-

ing food and beverage co mpanies to sup-

port healthy dietary choices and lifestyles 

for children, but these are merely self-

regulatory initiatives, and signatories of 

the latter have nevertheless been sued in 

Quebec for violation of the prohibition. 

Quebec’s prohibition survived attacks 

going up to the Supreme Court of Canada 

that confi rmed, while it restricted busi-

nesses’ freedom of expression, it was a 

justifi ed limitation. IH
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